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he concept of smart contract predates the blockchain and was
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!rst presented in 1994 by Nick Szabo who de!ned it as ‘a
computerized transaction protocol that executes the terms of a
contract.’[1] The promise of automated execution has become

even more alluring with the new generation of smart contracts, that are a
collection of code and data (…) that is deployed using cryptographically
signed transactions on the blockchain network.’[2] Indeed, these new smart
contracts inherit all the features of the underlying blockchain
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automated execution.’ In a music copyright context, smart contracts could be used for several purposes, such as to
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automate the execution of a licence or as a form of digital rights management (DRM).[3]
Whilst the use of blockchain-based smart contracts in copyright can be praised or criticised for a number of reasons,[4]
this article will assess their compatibility with a principle that we deem inherent to our legal system, i.e. the right to
change one’s mind. Contract law is designed to recognise such a right. This can be inferred by the compensatory nature of
damages pursuant to the theory of e"cient breach, and the prevalence of damages over speci!c performance. Since
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smart contracts ‘prohibit or make more costly e"cient breach,’[5] should their adoption be encouraged?
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The English legal system is one of several systems where contractual parties can walk away from the agreement without
being penalised in the form of punitive damages or prevented to change their mind in the form of speci!c performance
remedies.[6] This can be seen as a re#ection of the theory of e"cient breach, whereby if a party can get better use of

The use of live facial
recognition technology
through a comparative lens –

their resources by breaching the contract, then they should be able to without being penalised.[7] More precisely, the
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breach is ‘e"cient, and therefore desirable, if the promisor’s gain from breach, after payment of the promisee’s
expectation damages, will exceed the promisee’s loss.’[8] The theory is usually accepted as a justi!cation for the current
approach to remedies.[9]
Even though the existing scheme of remedies for breach of contract in English law can be justi!ed on non-e"ciency based
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grounds,[10] it can be submitted that the preference for compensatory damages over punitive damage and speci!c
performance shows adoption of a theory of e"cient breach. With the exception of debt, the common law remedy for a
breach is that of damages.[11] These damages have the function to compensate for the loss, whereas punitive damages –
where the award goes beyond the loss in order to penalise the breaching party – have no place in the law of contract,
regardless of how outrageous the defendant’s conduct has been.[12] The right to change one’s mind is re#ected also in
the fact that the jurisdiction to order speci!c performance is supplementary to common law damages,[13] and speci!c
performance will not be granted where damages provide adequate relief.[14] It must be said, however, that injunctions
can be seen as a form of indirect speci!c performance and yet they have become increasingly common, even in
circumstances where the court would not order speci!c performance.[15] Although injunctions can be used to encourage
performance, they are con!ned by a twofold restriction. First, there must be an express contractual clause whereby the
party obliged themselves not to do something (an express negative stipulation).[16] Second, the injunctive relief cannot
have the e$ect of forcing the defendant to ful!l a contract for personal service or to abstain from any business
whatsoever and for too long a term.[17]
It would seem, therefore, that in light of the right to change one’s mind, smart contracts’ deployment is not desirable. One
could object that these self-executing protocols could be programmed in order to allow a party to breach them under
certain circumstances and the consequent reaction could follow e"cient breach principles. However, it does not seem
possible to decide ex ante (and accordingly encode) when the breach is e"cient,[18] and such a complexity could lead to
vulnerabilities.[19] More generally, if the automated execution can be discontinued in the event of a breach, this would
defeat the whole purpose of using smart contracts.
The breach of a copyright licence can be seen as both a breach of contract (e.g. the royalties have not been timely paid)
and as copyright infringe. This would be the case if the licensee went beyond the limits of the licence, for instance if the
work has been used beyond the agreed expiration or for purposes other than those provided in the licence (e.g. the right
to copy had been licensed, but the licensee communicated the work to the public). In the former scenario, the ordinary
principles of contract law will apply and, therefore, the aforementioned considerations about the right to change one’s
mind enshrined in contract law can be reiterated here. If copyright infringement is at issue, in turn, things may di$er.
Copyright in a work is infringed if the defendant carried out a restrict act (e.g. reproduction)[20] without a valid licence[21]
with regards to a substantial part of the claimant’s work,[22] if a causal link between the former and the defendant’s work
is established.[23] If an infringement action, the owner and the exclusive licensee[24] can seek damages, injunctions,
accounts or any property-related remedy.[25] The latter reference has been read as including an order for speci!c
performance.[26] Moreover, there are additional damages in the event of #agrancy,[27] injunctions against internet
service providers,[28] delivery up,[29] order for disposal,[30] and seizure.[31] Since blockchain technologies can be used
as a form of digital lock or DRM,[32] it is important to note that the circumvention of these locks is accompanied by the
same remedies as copyright infringement itself.[33] Damages based on the actual prejudice su$ered by the rightholder,
[34] but the Court of Justice of the EU ruled that Member States can introduce punitive damages.[35] However, in the UK,
damages have a compensatory function and they will not be awarded if the defendant did not know or had no reason to
believe that copyright subsisted in the works.[36] Although not technically punitive damages,[37] the claimant can seek
additional damages, if the defendant of the conduct was deceitful or treacherous,[38] and having regard of the bene!ts
accruing to the defendant by reason of the infringement.[39] Without downplaying the importance of additional damages,
it should be nonetheless recognised that their relevance is limited since they are often sought but rarely granted.[40]
In addition to the damages, claimants can seek injunctions, often to prevent further infringing activities. However, being
an equitable remedy, courts may exercise their discretion and not grant it, for example if there is an undue delay in
commencing proceedings.[41] It is expressly provided that courts can decide to replace injunctions with damages.[42]
Finally, court will not grant an injunction if damage is an appropriate remedy.[43] Additionally, rightholders can seek
injunctions against internet service providers, for example asking Sky to block access to an infringing website.[44] The
questions to be asked, as summarised in 1967 Ltd v British Sky Broadcasting,[45] are as follows: is the defendant a service
provider? Do the website’s users and operators infringe copyright? Do they use that website to do so? Has the defendant
actual knowledge of the above? Whereas an assessment of whether damages would be more appropriate could take
place when courts assess whether the sought injunctions are proportionate, e$ective, and dissuasive, there seems to be a
clear trend of granting blocking injunctions.[46]
In conclusion, smart contracts seem to be contrary to the right to change one’s mind that characterises our contract law.
This a$ects also its use in copyright licensing, since some dispute may regard a breach of licence as breach of contract.
However, when the breach is such that the defendant carried out a restricted act beyond the scope of a licence, then
copyright infringement principles will apply. In the copyright sub-system, the preference for compensatory damages over
speci!c performance is not as clear as it is in contract law. Damages themselves are compensatory, but they can be
accompanied by additional damages in the event of #agrancy. These are not technically punitive, but they certainly go
beyond the typical compensatory function of damages. The rise of injunctions, !nally, can be seen as an indirect way to
favour speci!c performance. If this is the case, then the right to change one’s mind is less strong in a copyright context
and, at least from this point of view, the adoption of smart contracts should not be resisted. However, this should be
cautiously, because contracts are often used to exclude copyright exceptions or defences (e.g. text and data mining).[47]
*This blog post used research published in Guido Noto La Diega, ‘Блокчейн, смарт-контракты и авторское право’ (2019)
14(3) Труды Института государства и права РАН 9 and Guido Noto La Diega and James Stacey, ‘Can Permissionless
Blockchains be Regulated and Resolve some of the Problems of Copyright Law?’, in Massimo Ragnedda and Giuseppe
Destefanis, Blockchain and Web 3.0: Social, Economic, and Technological Challenges (Routledge 2020) 30. I am grateful to the
delegates at the International Conference «Civil anniversaries» – 110th anniversary of R.O. Khal!na, Contracts in the Digital
Age (Moscow, 3 June 2019) for their helpful comments on a previous draft.
**Guido Noto La Diega PhD FHEA is a Senior Lecturer in Intellectual Property and Cyber Law (Northumbria University);
Director (Ital-IoT)’ Co-convenor (NINSO); Fellow (Nexa Center for Internet & Society).
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